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Using the term “constitution” to trace legal change

Eirik Holmøyvik, University of Bergen

1. Introduction

The subject of my doctoral thesis is the concept of separation of powers in the Norwegian constitution of 1814. My aim is to use the contemporary constitutional theory and the many constitutions written in the decades before 1814 to shed light upon the separation of powers in the Norwegian constitution. I have chosen this approach since separation of powers was very much an international phenomenon (North American and Western European) in the decades before 1814. The members of the Norwegian constitutional assembly were influenced by the various ideas and models found in foreign constitutions and constitutional theory. By discussing the Norwegian constitution in this context I hope to be able to tell which theories or models were chosen and which were discarded for the constitution. This perspective will also enable me to discuss the Norwegian constitution in an international perspective. It is only by a comparison to the contemporary constitutions that one can truly understand the character of the separation of powers in the Norwegian constitution of 1814.


In this paper, I wish to address the first research question in my thesis. This question is not comparative in its own sense, but it is linked to the foreign constitutional theory and the many foreign constitutions before 1814. Some background information will clarify the question. In terms of the governmental organisation, the constitution of 1814 was a clear break with the past. Before 1814, the constitutional system of Denmark-Norway (Norway was then in a union with Denmark) was absolutism. The Lex Regia of 1665 placed all power in the hands of the king. Thus, when separation of powers was introduced in the constitution of 1814, this was a clear break with the past. This was also the case in France and its constitution of 1791, but there this clear break with the past was the result of a revolution. There was no revolution in Norway in 1814 however. Furthermore, there was no debate at the constitutional assembly over separation of powers as a fundamental principle for the constitution.
 This was despite the fact that several of the private drafts for the constitution did not provide for separation of powers in the sense of the later constitution of 1814 and the many foreign constitutions. These drafts are evidence to the fact that not all the delegates at the constitutional assembly had separation of powers in mind for the future constitution, at least not a separation of powers like in the many foreign constitutions before 1814. On this background, my research question is this: Why was the principle of separation of powers accepted without debate by the constitutional assembly? This leads to a second question: How and when did this principle become vital for the expectations
 to a new constitution in Norway?

2. Separation of powers as a prerequisite for liberty

In order to answer the question of why separation of powers was such an obvious principle for the constitution, it is necessary to understand what position this principle had in the minds of the men at the constitutional assembly in 1814 and indeed in the constitutional theory and practise they were familiar with. In the 18th century, one of the fundamental questions of constitutional law was how to restrain power in order to prevent the abuse of it. Because, wrote Charles de Montesquieu in book 11 chapter 4 his famous De l’espirit des lois in 1748, 

”c’est une expérience éternelle que tout homme qui a du pouvoir est porté à en abuser; […]

For Montesquieu and his contemporaries, such unrestrained abuse or arbitrary use of power was despotism or tyranny. A government moderated by law on the other hand, was a government in conformity with political liberty. And for Montesquieu and many of his contemporaries, political liberty for the individual was considered to be the fundamental object for a government. One of the solutions offered by Montesquieu to provide for such political liberty in a government, though not the only one,
 was separation of powers. Shortly following the quote above, he wrote:

“Pour qu’on ne puisse abuser du pouvoir, il faut que, par la disposition des choses, le pouvoir arrête le pouvoir”.

Power shall stop power. In his famous chapter 6 of book 11 he specified this principle as a separation of the legislative, executive and judicial functions of government.

“Lorsque dans la même personne ou dans le même corps de magistrature, la puissance législative est réunie à la puissance exécutrice, il n’y a point de liberté; […].

Montesquieu’s statement was thus that in order to have political liberty, a government must be founded upon separation of powers. Following Montesquieu in this respect, influential writers like William Blackstone,
 Jean-Louis de Lolme,
 John Adams,
 Immanuel Kant
 and others stressed the importance of separation of powers as a prerequisite for liberty (liberté or freedom) or as the opposite of despotism or tyranny.
 As a consequence of this, separation of powers was established as a fundamental principle of constitutional law during the last half of the 18th century. Evidence of this can be found in several of the declaration of rights written for the new constitutions. The most famous is art. 16 in the French Déclaration des droits de l’homme et du Citoyen of 1789, which was included in the constitution of 1791:

”Toute société dans laquelle la garantie des droits n’est pas assurée, ni la sèparation des pouvoirs déterminée, n’a point de constitution.”

What this meant for the French constituent assembly in 1789 was that a constitution without separation of powers was a despotic or tyrannical constitution, and consequently no constitution at all. Only a constitution with separation of powers could provide liberty. Several of the American declarations of rights from 1776 and after also linked the principle of separation of powers to “the basis and foundation of the government”, as stated in the introduction to the Bill of Rights in the constitution of Virginia of 1776.
 In section 5 it proclaimed:

”That the legislative and executive powers of the State should be separate and distinct from the  judiciary; […].”
These statements in the declarations of rights indicate that separation of powers was considered a necessary component for liberty by the constitution makers in America and France. They did not necessarily agree on how separation of powers should be implemented in the constitutions, but they agreed upon what it meant not to have separation of powers: It meant despotism or tyranny.
 In these statements we also find an explicit connection between the modern written constitution, which was a novelty at that time, and separation of powers. The vast majority of these first written constitutions subscribed to the principle of separation of powers, though in various ways. This included the very influential constitutions in the United States in 1787 and France in 1791, as well as the Swedish constitution of 1809, though this latter did not follow the pattern of the other constitutions with regard to design and terminology. I will argue that in 1814, at the time of the Norwegian constitutional assembly, separation of powers was an essential part of the expectations to a written constitution in the modern fashion like those in America and France. This was not only due to the fact that most constitutions, or at least the influential ones, between 1776 and 1814 were based upon a functional separation of the powers of government, but most importantly due to the fact that such separation of powers in a constitution was considered a prerequisite for liberty.

3. Separation of powers and constitution as a concept

The emergence of the modern written constitution based upon separation of powers corresponds with a shift in constitutional terminology. Before the many written constitutions in the last quarter of the 18th century, concepts like “leges fundamentales” (English: “fundamental laws”, French: “lois fondamentales”) and government were commonly used as a reference to the legal norms which regulated the government or the supreme power of the state, and the relationship between the government and its subjects.
 In the 17th century, “leges fundamentales” was a general European term for the legal norms regulating the relationship between the ruler and the estates. This could be rules related to succession, jurisdiction, privileges, religion etc. At this time, concepts like “constitution”, “Verfassung” and “Staatsverfassung” in the German language and equivalents in the Danish language (“forfatning” and “statsforfatning”), had a wider and more empirical meaning referring to the general condition and disposition of the state. These terms were descriptive rather than normative. The normative aspect of governmental organisation, the legal norms regulating the government or the supreme power of the state, was reserved to “leges fundamentales”. In this fashion, the Lex Regia of Denmark-Norway, declared itself a fundamental law in the preamble, saying that ”denne KongeLow [was given] saasom Kongedømmets rette uforanderlige fundamental Low”.
 At this time, in 1665, the Lex Regia  was quite unique in being a written constitution, as most “leges fundamentales” were not written, at least not in the style of the later written constitutions.


The change in the meaning of the term constitution happened gradually and at different times in the different languages. What happened was that the term constitution was gradually merged to the old terms “leges fundamentales” and “government” as a reference to the legal norms regulating the government. This happened first in England in the last half of the 17th century. A well known example of this change in the content of the term constitution is the decree by the British parliament in 1688 concerning the dethronement of James II:

”that king James the second, having endeavoured to subvert the constitution of the kingdom, by breaking the original contract between king and people; […] having violated fundamental laws”.

Here, the term constitution referred to the fundamental laws of the kingdom, and thus the legal norms regulating the government. It was this meaning of the term constitution which was adopted by the Americans in their first written constitutions in 1776. In these constitutions, the term constitution was linked to a written document, originating from the people as the constituent power and raised above the state and its branches of government, and also including individual rights and freedoms in relation to the government. Important in this respect was that the written constitutions were regarded as superior legal norms regulating the relationship between both the branches of government and between the government and the individuals. This understanding of the term constitution had first been introduced in the legal theory by the famous Swiss diplomat and theorist Emer de Vattel in his widely read Droit des gens from 1758. As the British parliament decades before, Vattel explicitly linked the terms constitution and “leges fundamentales” and essentially formulated the modern notion of constitution:

”The laws made directly with a view to the public welfare are political laws; and in this class, those that concern the body itself and the being of the society, the form of government, the manner in which the public authority is to be exerted,—those, in a word, which together form the constitution of the state, are the fundamental laws.”

It was this understanding of the term constitution which was established in the American and French written constitutions in the last quarter of the 18th century. Moreover, through these constitutions, the concept of the written constitution was linked to the principle of separation of powers. This link was either implicit due to the fact that these constitutions were structured as a functional separation of power, or the link was explicit as in art. 16 of the French declaration of rights of 1789. All these constitutions written before 1814 were in the minds of the writers of the Norwegian constitution in 1814. Put in the terminology of the German historian Reinhart Koselleck: The written constitutions before 1814 were an integral part of the Norwegian constitution writer’s room of experience, and thus these constitutions shaped the horizon of expectation due to the fact that they all subscribed to the principle of separation of powers.

4. Constitution in Dano-Norwegian constitutional literature before 1814

As I have showed, in 1814 separation of powers had become an important element in the term constitution. I will come back to the implications of this for the Norwegian constitution writing in 1814 later. First I will address a question related to the change in the meaning of the term constitution, namely if, when and why such a conceptual change occurred in Denmark-Norway before 1814, or if it occurred as a result of the constitution making in 1814. To answer this question, I have examined the terminology in the constitutional or natural law literature in Denmark-Norway in the 18th century and the terminology at the Norwegian constitutional assembly in 1814, in the drafts to the constitution and the constitution itself.


What I found in the Dano-Norwegian constitutional literature was that the term “Grundlov” (similar to the term “Grundgesetz” in the German language) was exclusively used as a reference to the legal norms regulating the government. This was the case for Ludvig Holberg in his Introduction til Naturens- og Folke-Rettens Kundskab from 1716, where he used this term when referring to the legal norms after which a monarch in a limited monarchy had limited his power.
 The same use terminology can be found in the works of Jens Schielderup Sneedorff in 1757
, Andreas Schytte in 1776,
 Lauritz Nørregaard in 1776 and 1784,
 Frederik Sneedorff in 1789
 and Johan Friedrich Wilhelm Schlegel in 1798 and 1805,
 as well as the Danish translation of Jean-Jacques Burlamaqui’s Principes du droit politique in 1760.
 Terms like “constitution” or “forfatning” (similar to the German term “Verfassung”) on the other hand, were used in a wider and more general meaning referring to the general condition and disposition of the state. Schytte used the term “forfatning” when he explained the jus publicum universale, which he said contained the “almindelige Grunde”, or general reasons or foundation, for all governments.
 This was not a reference to specific legal norms but rather the more general political composition of the state.


Concerning the term constitution, I have only found this in the works of Frederik Sneedorff and Schlegel, both at the very end of the 18th century.
 Both understood this term in a wider and more general meaning like the term “Forfatning” by other writers. Schlegel used the term constitution in his explanation of what he called “Grundlove” in a wider sense:

”Man forstaaer ved Grundlove i vidløftig Forstand (leges fundamentales sensu latiori) de, der bestemme Statens Constitution og Regieringsform.”

In this respect he did not understand “Grundlove” as the legal norms regulating the government, but rather the form of government (“Regieringsform”) as monarchy, aristocracy or democracy. For Schlegel, the legal norms regulating the government were not a constitution, but “Grundlove” in the narrow sense:

”Ved Grundlove i indskrænket Forstand (leges fundamentales sensu strictiori) forstaaes de, der sætte vilkaarlige Grændser for Regenten eller den executive Magt.”

Thus for Schlegel, the legal norms limiting the government or the supreme power of the state were not found in the constitution, but in the “Grundlove” in the narrow sense. This understanding of the term constitution was shared by Frederik Sneedorff in his published lectures from 1789. Here he said that the “Grundlove” defined the constitution of the state as well as the mutual obligations between the regent and the people after which the regent was required to govern.
 In my opinion it is safe to assume that Frederik Sneedorff considered the constitution of the state as something other than the specific legal norms concerning the government. These were the obligations after which the regent was required to govern, and they were something different than the constitution. Here, constitution probably referred to the form of government like with Schlegel.


Even though I have said that Schlegel and Frederik Sneedorff used the term constitution as a reference to the form of government and not the legal norms regulating the government, there is an obvious ambiguity in the terminology of these two writers. At one point Frederik Sneedorff wrote about the supreme power of Denmark-Norway before 1660:

”Majestas Regni eller den høieste Magt var vel, i Følge Rigets Constitution, fordeelt paa Kongen og Stænderne, men i Sagen selv blot paa Rigsraadet og Kongen.”

Here it is clear that he is discussing the supreme power of the state (“den høieste Magt”) and its various components like legislation, the competence to make war, treaties, give judgements and so on (“Majestas Regni”). Yet it is not entirely clear if he meant by “according to the constitution of the kingdom, this power was distributed between the king and estates” (“i følge Rigets Constitution, fordeelt paa Kongen og Stænderne”), a reference to the mixed constitution as a form of government, or more specifically the constitutional distribution of the supreme power of the state between two branches of government. The first meaning would correspond to the older notion of constitution as a reference to the form of government, the latter however would imply a reference to the legal norms regulating the government and the supreme power.


The same ambiguity can be found with Schlegel. Even though he used the term constitution as a reference to the form of government when he discussed the supreme power of the state, he used the same term in the more modern meaning elsewhere. In a discussion of rebellion he speaks about overthrowing the constitution, and concerning the popular assemblies in democracies he says that certain constitutions demand a 2/3 majority for a binding resolution. Here he is clearly not speaking about the forms of government as general forms of exercising government, but specific rules for this. In an article in the journal Astræa in 1797 he also used the term constitutional (“constitutionell”) about a decree because it prescribes a law for the law (”fordi den foreskriver Lov for Loven”).
 On the contrary to his use of the term constitution as a reference to the form of government, these statements seem to refer to the constitution as a set of legal norms regulating the government and the supreme power of the state.


To understand this ambiguity in terminology, it is important to note that both Schlegel and Frederik Sneedorff wrote at a time of change where the enormous attention to in particular the French revolutionary constitutions (1791, 1793 and 1795) linked the term constitution to such written constitutions in the modern sense. As mentioned above, art. 16 in the French declaration of rights did this explicitly. In their writings the term constitution seems to have been used in two meanings, one as a reference to the form of government as an expression of the general political composition of the state (monarchy, aristocracy or democracy), the other in the modern sense as a set of legal norms regulating the government and the supreme power of the state. I will argue that this ambiguity in the terminology is due to the impact of the written constitutions in America and France, which were all defined as constitutions in both the English and French language. Here, the terminology in the works of Schlegel and Frederik Sneedorff seems to represent a shift in the meaning of the term constitution.

5. Constitution in the constitution making process in Norway in 1814

If there was an ambiguity concerning the term constitution in the constitutional literature at the end of the 18th century that ambiguity had vanished at the time of the Norwegian constitutional convention in 1814. Here, the terms constitution and “Grundlov” had become synonymous. Both referred to a written constitution containing the legal norms regulating the government and the supreme power of the state, as well as regulating the relationship between the government and its citizens. This merging of the two formerly different concepts can be seen in § 110 of the constitution of 1814:

”Naar Rigsforsamlingen har antaget denne Constitution, vorder den Rigets Grundlov. Viser Erfaring, at nogen Deel af den bør forandres, skal Forslaget derom fremsettes paa et ordentlig Storthing og kundgjøres ved Trykken. Men det tilkommer først det næste ordentlige Storthing at bestemme, om den foreslaaede Forandring bør finde Sted, eller ei. Dog maa saadan Forandring aldrig modsige denne Grundlovs Principer, men allene angaae Modificationer i enkelte Bestemmelser, der ikke forandre denne Constitutions Aand, og bør 2/3 af Storthinget være enig i saadan Forandring.”

It said that when the constitutional assembly has passed this constitution (“denne Constitution”, it becomes the “Grundlov” of the kingdom. And later it referred to this “Grundlov” (“denne Grundlov”), meaning that both constitution and “Grundlov” referred to the same document: The Norwegian constitution of 1814. Consequently they were synonymous. The same can be seen from several of the drafts and the discussion at the constitutional assembly. Most of the drafts however, used only the term constitution,
 and the official protocol of the constitutional assembly also used this term when it refers to the document being written. This represent at shift in terminology regarding the legal norms regulating the government and the supreme power of the state, from “Grundlov”  before 1814, to constitution and “Grundlov” at the constitutional assembly in 1814. 


In addition to this, two of the most important private drafts to the constitution explicitly linked the concept constitution to the principle of separation of powers. In Nicolai Wergeland’s draft, constitution was defined as those “Grundlove” which binds a people to a society, and which purpose is to guarantee the object of the state and the enjoyment of the human rights primarily by establishing a separation of powers.
 Johan Gunder Adler and Christian Magnus Falsen’s draft stated that a constitution contains, among other things, the rules for the people’s participation in the government and the relationship between the legislative and the executive power.
 This clearly indicates an assumption of separation of powers. Thus these drafts suggests that the constitutional assembly, or at least the more well read members of it like Wergeland and Falsen, expected a written constitution in the modern sense to include separation of powers.

6. Conclusion – constitution as “Systemzwang”

Now it remains to be decided what this shift in terminology means with regard to separation of powers. Here I will return to my first question of why the constitutional assembly in 1814 found the principle of separation of powers so obvious for the future constitution. I have already suggested that at the end of the 18th century, the principle of separation of powers had been linked to the concept of the written constitution, which in America and France were called constitutions, and thus linked to the term constitution itself. The shift in terminology in Norway in 1814 reflects the impact and influence of these constitutions and the constitutional theory they represented. Yet the shift in terminology is only an indication of a change in the meaning of the term constitution. The principal importance of the term constitution in this context is the fact that it referred to a specific content and constitutional system involving a separation of powers. In 1814, separation of powers had become a prerequisite for liberty. The lack of separation of powers meant despotism. The term that referred to written constitutions founded upon separation of powers was constitution. The old Lex Regia, and its constitutional doctrine of absolutism, was not a constitution but a “Grundlov” meaning “leges fundamentales”. Thus the use of the term constitution in 1814 represented not only a shift in terminology, but it also reflected a new doctrine and understanding of the phenomenon the term referred to. In other words: The room of experience, as a result of the written constitutions in America and France had changed the horizon of expectations regarding a written constitution: With such a constitution, separation of powers followed. This was the essence of art. 16 in the French declaration of rights, a document which the members of the Norwegian constitutional assembly knew very well. In this respect, the use of the term constitution at the constitutional assembly in 1814 represents an implicit acceptance of separation of powers as a necessary consequence of a non-despotic constitution. The term constitution placed the Norwegian constitution writers under what Reinhart Koselleck has called “Systemzwang”:
 By using this term they also accepted a specific content.
 The new terminology represented a new doctrine where separation of powers replaced absolutism as the term constitution replaced “leges fundamentales”. For the Norwegian constitution writers in 1814, as for the French in 1789, the term constitution represented liberty, and in 1814 liberty required separation of powers. This is, I believe, the reason why the principle of separation of powers was so obvious for the Norwegian constitutional assembly: In the light of contemporary constitutional theory and written constitutions, the Norwegian constitution had to be founded upon the principle of separation of powers if it was to represent liberty.

� The constitutional committee presented eleven principles for the constitution to the constitutional assembly during the first days of the assembly. Of these were ten adopted, though three of them only after heavy debate. Five of the principles were related to separation of powers, and the 6th principle expressed the separation of powers principle itself: “The judicial power must be separated from the legislative and executive.” This principle was passed without debate at all.


� The methodological perspective in my thesis is centred upon the notions of Erfahrungsraum (room of experience) and Erwartungshorizont (horizon of expectations) developed by the German historian Reinhart Koselleck. By room of experience, Koselleck means the totality of experiences a person has gathered at a given point in time. The horizon of expectations is this person’s assessment of or expectations to the future or some thing or event in the future. The present is what binds these two together, because a person’s expectations are largely based upon his room of experience. See Reinhart Koselleck, Futures Past: On the Semantics of Historical Time, translated by Keith Tribe, Cambridge 1985, in particular p. 271 and the following pages.


� Charles de Montesquieu, De l’Espirit des lois, edited by Gonzague Truc, volume 1, Paris 1961 p. 162.


� For Montesquieu, political liberty could be found in all moderate governments. See Ulrike Seif, Der missverstandene Montesquieu: Gewaltenbalance, nicht Gewaltentrennung, Zeitschrift für Neuere Rechtsgeschichte, no. 2 2000 p. 150-152.


� Montesquieu 1961 p. 162-163.


� Montesquieu 1961 p. 164.


� See William Blackstone, Commentaries on the laws of England, book 1, Oxford 1765 p. 142.


� See Jean de Lolme, Constitution de l’Angleterre, Amsterdam 1771 p. 142.


� For examples, see John Adams, Letter to Richard Henry Lee, in: The Works of John Adams, volume 4, Boston 1851 (1775)  p. 186 and John Adams, Defence of the Constitutions of Government of the United States of America, volume 1, London 1794 (1786) p. 5.


� See Immanuel Kant, Zum ewigen Frieden, by Theodor Valentiner, Stuttgart 1963 (1795) p. 28 and Immanuel Kant, Metaphysische Anfangsgründe der Rechtslehre, by Bernd Ludwig, Hamburg 1986 (1796) p. 132.


� This point had been stressed by English writers since the middle of the 17th century, see William B. Gwyn, The Meaning of the Separation of Powers, New Orleans 1965 p. 11 and the following pages.


� See the declaration of rights in the constitutions of North Carolina in 1776 art. IV, Maryland of 1776 art. VI, Massachusetts of 1780 art. XXX and New Hampshire of 1784 art. XXXVII.


� See Gerhard Casper Separating Power: Essays on the Founding Period, Cambridge 1997 p. 22 for the American constituent assembly in 1787, and Ulrike Seif, Recht und Gerichtigkeit: Die garantie des gesetzlichen richters und die gewaltenteilungskonzeptionen des 17.-19. jahrhunderts, Der Staat, 2003 p. 118 and Michel Troper, La machine et la norme. Deux modèles de constitution, in: La théorie du droit, le droit, l’etat, Paris 2001 p. 150 for the French constituent assembly in 1789.


� For a general survey, see Heinz Mohnhaupt and Dieter Grimm, Verfassung : zur Geschichte des Begriffs von der Antike bis zur Gegenwart ; zwei Studien, Berlin 1995. For the terminology in England, see Gerald Stourzh, Constitution: Changing Meanings of the Term from the Early Seventeenth to the Late Eighteenth Century, in: Conceptual Change and the Constitution, edited by Terence Ball and J. G. A. Pocock, Lawrence 1988 p. 35-54.


� English translation: ”this Lex Regia [was given] as the kingdom’s true and unalterable fundamental law.”


� Quoted from William Blackstone, Commentaries on the Laws of England, book 1, Oxford 1765 p. 204. See also Stourzh 1988 p. 42-43 and Mohnhaupt and Grimm 1995 p. 44-48 and 102-103.


� Emer de Vattel, The Law of Nations; or, the Principles of Natural Law, Applied to the Conduct and to the Affairs of Nations and of Sovereigns, translated by Joseph Chitty, Clark 2005 p. 8.


� See note 2.


�Ludvig Holberg, Introduction til Naturens- og Folke-Rettens Kundskab, København 1716 p. 72.


� Jens Schielderup Sneedorff, Om den borgerlige Regiering (1757), in: Sneedorffs samtlige Skrifter, volume 7, København 1776 p. 92-93.


� Andreas Schytte, Staternes indvortes Regierings, volume 5, Kiøbenhavn 1776 s. 456-457.


� Lauritz Nørregaard, Natur- og Folke-Rettens første Grunde, Kiøbenhavn 1776 p. 322, and the second edition of 1784 p. 318.


� Frederik Sneedorff, Indledning til Statistiken og om Europa i Almindelighed, in: Frederik Sneedorff samlede Skrifter, volume 2, Kiøbenhavn 1795 p. 28.


� Johan Frederik Vilhelm Schlegel, Naturrettens eller den almindelige Retslæres Grundsætninger, 2. edition, volume 2, Kiøbenhavn 1805 p. 76-77.


� Jean-Jacques Burlamaqui, Grundsetninger til Stats-Retten, translated by A. S. Dellgast, Kiøbenhavn 1760 p. 55.


�  Schytte 1776 p. 455. A corresponding definition can be found in Peder Kofod Ancher, Anvisning for en Dansk Jurist, angaaende Lovkyndigheds adskillige Deele, Nytte og Hjelpemidler, Kiøbenhavn 1777 p. 8.


� This does not at all mean that the term constitution was unknown in the Danish language until that time. Henrik Stampe, the senior judicial official of the Dano-Norwegian government at the middle of the 18th century used the term in his reports concerning legal matters involving the government. But here he used the term constitution as synonymous for ”Forfatning”, and thus not a reference to the specific legal norms concerning the organisation of the government or the supreme power of the state, see Henrik Stmape, Erklæringer, Breve og Forestillinger, General-Prokureur-Embedet vedkommende, volume III, Kiøbenhavn 1795 p. 611.


� Schlegel 1805 p. 76. English translation: ”By ’Grundlove’ in the wider sense (leges fundamentales sensu latiori) one understands those, who decide the constitution and form of government of the state.” Elsewhere he had defined constitution as the way in which the legislative, executive and judicial powers are organised and which persons they were assigned to. This could indicate a reference to the specific legal norms regulating these powers of state, but from the context it is clear that he had the forms of government in mind here. Here he wrote ”Statsformen eller Constitutionen (forma imperii) […]”, thus the form of government or the constitution, see Schlegel 1805(2) p. 69. Also, the latin term ”forma imperii” was a reference to the forms of government monarchy, aristocracy or democracy. Moreover, Schlegel was heavily influenced by Immanuel Kant, and the use of the terms ”statsform” and ”forma imperii” corresponds to Kant’s understanding of these terms as references to the form of government, and not specific legal norms, see Immanuel Kant, Zum ewigen Frieden, Stuttgart 1963 p. 27 and Metaphysische Anfangsgründe der Rechtslehre, Hamburg 1986 p. 135.


� Schlegel 1805 p. 77. English translation: ”By ’Grundlove’ in the narrow sense (leges fundamentales sensu strictiori) one understands those, who fix arbitrary limits for the regent or the executive power.”


� ”Ved Stats-Retten forstaaer man egentlig Samlingen af de Grundlove, som bestemme Rigets Constitution, indeholde Regentens og Folkets Pligter mod hinanden, som Regenten ved sin Thronbestigelse forpligter sig til at bestyre Staten efter.” F. Sneedorff 1795 p. 28


� F. Sneedorff 1795 p. 112.


� Johan Frederik Vilhelm Schlegel, Fortsættelse af den i det forrige Hefte afbrudte Afhandling, indeholdende: en kritisk Bedømmelse af Prof. Fichtes Grundlage des Naturrechts, in: Astræa, volume 1, Kiøbenhavn 1797 p. 158.


� 8 out of 17 draft used the term constitution exclusively, as compared to 3 using only “Grundlov” and 6 using both as synonymous terms.


� ”De Grundlove, som forbinder et Folk til et Stats-Samfund, udgjør dets Constitution. Constitutionens indhold ere de Betingelser, under hvilket Folket har troet sikkerst at opnaae Selskabets Formaal, og som Folket derfor har sanctionert til at være ubrødelige fundamentale Love. Constitutionens Formaal er altsaa, ved at  bestemme Magternes Adskillelse, samt Selskabets andre Forhold, at garantere Statens Formaal, Nydelsen af Menneske- og Borgerrettighederne, og Befordringen af alles Held.”


� ”Saadanne Bestemmelser indeholdes i Statens Constitution, som, bygget paa de naturlige Rettigheders urokkelige Grundvold, fastsætter Reglerne for Folkets Deeltagelse i Regjeringen, den lovgivende Magts Forhold til den udøvende, den Maade, paa hvilken denne bestyrer de forskjellige Forvaltnings-Grene, Retspleiens Form, Forsvarsvæsenets Indretning, Statsmidlernes Anvendelse og Oplysningens Fremme.”


� Reinhart Koselleck, Begriffsgeschichtliche Probleme der Verfassungsgeschichtsschreibung, Der Staat: Zeitschrift für Staatslehre, öffentliches Recht und Verfassungsgeschichte, 1983 p. 18.


� See also a similar argument made by Heinz Mohnhaupt with regard to the Spanish constitution of 1812 and its reference to the term constitution as an expression of popular sovereignty as opposed to the constitutional structure of l’Ancien Régime, Heinz Mohnhaupt, Das Verhältnis der drei Gewalten in der Constitution der Cortes vom 19. März 1812, i: Konstitutionalismus und Verfassungskonflikt, redigert av Ulrike Müssig, Tübingen 2006 s. 90.





