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1 State – administration – administrative law

Swedish law students of today learn that that law can be divided into different branches. A line is drawn between private law, which deals with relationships between private subjects, and public law, which includes constitutional law and administrative law, but in a wider sense also criminal, procedural, tax and public international law. 

Administrative law regulates the activities and competence of public authorities as well as relationships between the public sector and citizens. Its general part concerns overall issues on organization, decision-making, procedure, legal remedies and review, while the special part consists of regulations in restricted areas, e.g., social security, business and local government.

Even if administrative law might not be considered as the most important subject of law, there is no doubt that its quantity – in bulk if not necessary in importance – is overwhelming. In 1977 the portion of administrative statutes in the Swedish Collection of Statutes (Svensk författningssamling) was estimated to be 80%. Today it has probably increased due to the Swedish EU-membership, since most EU-regulation is to be found in administrative law. Administrative law has also got a new role due to the tension between local self-government and international conventions’ protection of human rights, which illustrates how constitutional aspects have been given greater emphasis since the 1970’s.

2 Administrative law scholarship – legal history

Legal rules on administration and government can be found far back in history. Administrative law scholarship as an academic discipline, however, with its own denomination and articulated self-understanding is of recent origin. In Sweden it was established at the law faculties in Lund, Uppsala and Stockholm between 1870 and 1940. Simultaneously, jurisdiction expanded: in 1909 a Supreme Administrative court was set up.

It happened in a period when “the social issue” was transformed to “the worker’s issue”, followed by an expanding demand of social intervention, and when the liberal state was succeeded by a democratic welfare state. New rules were introduced in fields where large-scale industrial models and ”modernity” was penetrating society; inter alia, local community service, supply of water and energy, traffic, technical and industrial standards, social security, employment relations, construction, police service, commerce, military service, schooling, social care, environment, aliens, and, not least, taxes. Concurrently with Sweden’s transition from a poor agrarian country to a well-fed industrial society, the controversial and constantly increasing tax revenues became building blocks in the Swedish model of social policy. During the same period, 1870-1940, administrative law scholarship advanced its position at the expense of constitutional law. 

This sketch aims at justifying a legal historical study on the emergence of Swedish administrative law scholarship around 1900. My questions today are: How to design such a study? What kind of legal history, or histories? What questions, sources and methods? 

In the greatest humility I want to suggest three points of departure for further discussion. 

1) How did legal scholars mark the discipline’s identity?

The establishment of German administrative law, which took place a few decades earlier than in the Nordic countries, has been characterised as “the synchronous perception of a phase of organizational and dogmatic stabilization”.
 Somebody noticed that resources were allocated, chairs and networks established, and concepts, principles and methods were elaborated. 

How was administrative law established in Sweden? Although the arguments related to the establishment of, and the appointment to, the posts as professors of course might be important, my primary interest concerns what general opinions did the scholars themselves claim about “their” discipline. Was administrative law scholarship presented as a new building on an empty ground, or as a renovation of existing houses? 

Obviously, the scholars did not start from scratch. The dogmatic pre-history was long. During the 19th century Swedish legal science was not only professionalized, in the sense that a law degree was demanded for judges and several categories of civil servants, it was also specialised, in the sense that the written works of legal scholars tended to focus on strictly demarcated areas of law. From the 1840’s law faculties were enlarged with professorial chairs that were bound to certain branches, and specialisation became necessary for making an academic career. Thus, issues on professionalization and identity are of great interest here.

In Germany, again, private law had been systematised within the framework of the “constructive” or “positivistic” school (Begriffsjurisprudenz), the elaborations of which contributed to legislative co-operation projects between the Nordic countries in the first decades of the 20th century. The common acts on contracts and on sale in Denmark, Norway and Finland, which were echoes of the Bürgerliches Gesetzbuch, indicated that in private law there was a link between jurisprudential systematization and politically justified legislation. This example of legal transplantation spurs studies not only on the genesis of general doctrines in general, but furthermore on how Nordic administrative scholars articulated their methodological “self-understanding”.

It is clear that the aim at displaying an own identity demanded that demarcations were drawn in several directions.  Lars Björne has pointed out that the Nordic administrative jurists within a few decades around 1900 advanced their positions by a series of “emancipations”.

First, the preservation of administrative law was marked in relation to administrative practice and general doctrines on government. Second, a line was drawn to constitutional law. Third, the relationship to private law was a delicate subject, since one ambition was to lend administrative law the status of a legal discipline with a purely legal method, which was considered to have given private law its glorious nimbus. Thus, the systematisation of private law could be a model for administrative law scholarship at the same time as it was used as a contrasting picture. 

It gives us reason to consider the opinions of Swedish administrative scholars. What attitudes to other legal areas did they ventilate? Administrative rules consisted of an enormous and continuously expanding mass of specified regulations. How did jurists identify and constitute that inner relationship which could justify a conception of a common administrative law affiliation, of a local coherence, and of all-embracing general principles? Did administrative law scholarship emerge from constitutional law, or vice versa? What was the relationship to Roman law, to codes, courts, practice and non-legal sciences?

Another aspect concerned what social issues should belong to the new discipline. In Sweden economical matters had been explicitly excluded from the Code of 1734 as well as the Draft on a Civil Code of 1826. These exclusions were problematic in their own times, but complications became even greater during the “Big Bang” of the 19th century, with its emergence of banking, insurances, commerce, trade marks, associations, wage-earners, etc. 

Moreover, some matters called for double domiciles, for example the rapidly changing working life. Its elements of industrial welfare and insurances pulled in direction of administrative law, while the connection to contracts of employment pointed towards private law. Another example was tax law, which in respect of procedure could be treated by administrative law, but in regard of substance by public law in a wider sense. 

To what extent were political aspects openly recognised in legal writing? 

2) How did legal science and politics interplay? 

As to organizational stabilisation, Swedish administrative scholars marked their positions by getting professorships at the universities in Lund and Uppsala as well as the University College of Stockholm. These chairs were founded on financial support by the parliament, ultimately the taxpayers. Why did politicians promote administrative law as a legitimate subject for academic education and research?

Formally, law and politics, two public spheres of activity, were divided. In practice, however, they were intertwined since many leading jurists were also active in politics. The decades before World War I have been called “the late summer of the professor politicians”. This fact gives topical interest to the relationship between political strategies and scholarly strategies, including the formation of legal concepts.

Administrative law was established from the end of the 19th century, in a patriarchal, vilhelmian and pro-democratic era. After the breakthrough of democracy in Sweden around 1920 it soon became a symbol of modern social engineering. Michael Stolleis points out that German legal science in the early 20th century was closely connected to politics and that there was a conflict between the ambition to clean law from all “non-legal” elements, on the one hand, and a rapidly growing tendency, in particular from the 1920’s, to once again let politics and history influence legal science, on the other.
 

The previously mentioned positivistic school of private law had achieved an offshoot in public law by the “constitutional positivism”. The State was considered as a legal person, a subject, not an organism. Law should be sharply marked off from politics, philosophy, history and social sciences, and the neutral concepts of private law transmitted to constitutional law. This positivistic constitutional law doctrine, however, was controversial and criticized on both scientific and political bases. It aimed at reducing political issues to legal and thus “objective” issues. Accordingly, the approach was conservative in the sense that it worked in favour of the prevailing state of things, but it was not necessarily reactionary. In the Weimar republic, democratic minded scholars used this positivistic method as a defence against ultrarightism. 

Once again, comparisons lie near at hand. One field for research is the possible tension between idealists of a liberal Rechtsstaat and pragmatists of an expanding welfare state. Records from the Swedish parliamentary debates of the 1920’s show that some scholars opposed the kind of legal reasoning that referred primarily to present needs. The critics meant that legal life declined if scientific methods, principles, concepts and systematics were forsaken in favour of purely practical solutions. Echoes were heard not only of doctrines about the organic state, but also of Savigny’s idea about unchangeable “Urrechten”, for example between husband and wife. 

What notions on the role of lawyers and the effects of legislation did Swedish scholars ventilate? How did they react on labour issues, welfare acts, and the break through of democracy and universal suffrage? Was administrative law considered to be significant for human rights and rule of law ideas? Did the professor differ from the politician?

3) How did national traditions interact with influences from abroad?    
The emergence in Sweden of administrative law scholarship as a separate discipline around 1900 is often described as a mixture of deep rooted domestic traditions and influences from abroad, in particular Germany and France. Moreover, the decades in question also meant a period of intense Nordic co-operation. Consequently, there is reason to observe the dynamics between the traditional emphasis on national distinguishing features, on the one hand, and the notions of a specific common Nordic spirit of legal community, on the other. This comparative perspective, however, ought to be extended even more.

In European historiography one often meets a perception of contrary state models in the two leading nations of the 19th century, France and Great Britain (here: England and Wales).

France: 1. The state was strong, and administration was understood as a transmission belt, requiring centralization and uniformity. 2. The administration was not subject to the civil law, but was separated as a special branch of law, guaranteeing the administration a privileged “status”. 3. The autonomy of this branch of law was reinforced by the existence of a special court, the Conseil d’Etat, to resolve disputes between citizens and administrative authorities. 4. Administrative law was thoroughly analysed by scholars, who elaborated a science of administrative law, which, like constitutional law, became a subject of public law.

The English were different: 1. They never developed a clear concept of the state, at least not in a juristic sense. Though the country was ruled from the centre, it was administered from the periphery, and an abundance of local bodies were run by amateurs empowered to manage and resolve conflicts. 2. There was no specifically administrative law. Law was not systematized, and the nation was simply governed by the “common law of the land”, which applied to citizens as well as to the public authorities. 3. There were no special administrative courts. 4. There were no professions, neither practitioners nor scholars, dedicated to a branch called “administrative law”. 
These models attracted followers. Liberal reformers appreciated the English “self government” and its “rule of law”. The French model, again, exerted great influence, particularly in Germany, where methods from the successful private law were transposed into administrative law. German legal scholars thus gave a new intellectual foundation to public administration and to the science of administrative law. Usually a milestone is placed at the works of Otto Mayer (1846-1924), ”the founding father” of modern administrative law scholarship in Germany. Mayer’s doctrine is said to have been built on two pillars: French administrative law and the previously mentioned constitutional positivism. 
However, the underlying pictures of this notion might not be totally correct. First, the two models were the result of opposition, of ideas elaborated in foreign countries. The French one was invented in England by Dicey, the English one by Montesquieu’s followers in France. Second: both France and England were fiscal military states: they had to manage, nurture and pay large armies and, subsequently, collect a great sum of money from the taxpayers, which required administration. Third: in both countries, during the 19th century, parliamentary powers grew, legislation increased, and the administration became more and more subject to this legislation. According to the herrschende Meinung of today, it is a myth that administrative law was unknown for a long time in the England. On the contrary, the courts developed principles of procedural and substantive review from the 17th century at the very latest. In practice, administrative law was a special branch also in English law.

So, the established historical paradigm of the opposition between France and England is questioned. What paradigms on Nordic legal history are there to rethink? In the modern comparison of law that Konrad Zweigert and Hein Kötz constructed around 1970, they also identified a particular “Nordic legal family”. It is true that this conclusion was primarily based on comparisons of private law perspectives.  Nevertheless, one also could ask: is there a typical Nordic tradition also within the field of administrative law? 

No doubt, one can find at least one common distinguishing factor that might be important, namely the introduction of the Lutheran faith, which led to the Nordic countries’ ecclesiastical administration since the 16th century becoming an issue run by the central State, but at the same time to a large extent carried out by local communities (the parishes).

However, there are differences to observe. In particular, the Swedish development towards a rule of law state has walked along a different path than in the neighbouring countries. The tendencies of a centralized police state that were visible on the European continent, as well as in the autocratic Monarchy in Denmark-Norway, could not assert themselves against local self-government and the idea of the cities’ autonomy in Sweden. 

Furthermore, since 1814 Sweden has been spared being at war and under occupation powers. In the main, controversial political issues have been solved without bloodshed. Consequently, in Sweden the long administrative tradition in principle was unbroken. The grand narrative tells us that the Swedish population in general has had a great confidence in public administration, including the local municipalities’ measures. The story also goes that the strong state has been considered as a distributor of welfare and there has been no demand of human rights to satisfy the needs of the subjects/citizens. 

There are other dividing lines. It is often heard that among the Nordic countries we can see two categories of administrative law; on the one hand, the West-Nordic model, in which Denmark, Norway and Island are taking part, on the other hand the East-Nordic model, with Sweden and Finland. The West-Nordic model seems to have points in common with the English tradition, the East-Nordic model with German and French prototypes. In Denmark, Norway and Island, general courts take care of administrative issues, while Sweden and Finland use a specific organisation of administrative courts.

How did the Swedish (Nordic) administrative law scholars argue in regard of the balance between domestic and foreign characteristics? From what domestic, Nordic and international networks did Swedish administrative law scholars collect components to elaborate their knowledge, self-observation and identity? 
3 Short general remarks on sources and methods

There are many different ways for a legal historian. An internal approach could tend to emphasize sources such as legislative acts, preparatory works, court decisions, legal writing, legal methods, etc. An external approach could add contextual factors and questions, aiming at identify general trends and the spirit and of the time, and at illuminating how education and science appeared within the frame of a social and political context, reacted on this context and contributed to shape it. Which ideas and texts gained attraction, which did not? 
The risk of contextualizing legal disputes and doctrines is that the circles are drawn continuously wider, until they appear so limitless that no human being, regardless how intelligent and educated, can get the hang of the material during his or her lifetime, let alone within the frame of a research project. Thus, legal historians must always keep law in view. 
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