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About secrets: arcana imperii. Historical perspectives 

When talking about secrets, it is interesting to begin methodologically from an observation, both historical and theoretical; from the way, I mean, in which modern concepts can translate the ancient mind and make it accessible and consistent trough semantic settlements, according to the different contexts. More precisely, it becomes meaningful to look into the deepness of the reasons that have brought to a progressive disclosure of secret. We ultimately wonder how in the ancient world the secrecy has been hidden, in Latin secretum, and after a while has been unveiled. This has to do with a field subjected to a major sliding between an inside and an outside, between form and event, sources and results, principles and rules. Law has the ability to cut off juridical models connecting the governed life to the rule of similarity in order to surrender to the theory of representation.

Inside the great dichotomy public/private this purpose is reached by an archaeological inquiry in which the same statute is presented differently depending on the interests involved. However it is understandable that this happens where there are procedures of decision-making and mechanisms of inter-individual communication. Secrecy only exceptionally admits forms of easy access; at least, it is difficult to turn it into a show. That explains why often secrecy defies the warp of law. Analysing a contradictory and ambivalent concept like secret involves a causal effort because the secret lies midway between its case in point and its history. That leads our argument through two different possibilities: first of all, the consistency of secrecy with a historical perspective; secondly the adaption of secrecy to the history of juridical (or “legal”, in the broader sense of the word) concepts. As for the first one, it is material to determine when it is possible to start talking about the emersion of the relationship between public and private in terms of secret; keeping the analysis closer to the second view, we can realize how the concept of “secret”, as a social praxis, was born before that of “law”.

Starting from this empirical datum, which deals with a real phenomenology of secrets, we can resume a few models of historical reconstruction.

The first model is that of arcana in the ancient world. This model is significant because it testifies (of) the importance of secrets depending on how close the society is to its structures. As regards the modern world, the most important difference concerns the multiform perspective of dichotomy public/private. It is crucial, for instance, that in the Roman Law the idea of State has been thought only like a centre of private rights’ allocation. Public law is the sum of private experiences, it has no autonomy. Two consequences belong to this point of view: there is not a real concept of State linked to the concept of corporation; the State, assuming that we can talk about State, identifies itself with the populus romanus, which has inborn private rights. 

Also when the princeps takes the place of populus the institutionalisation of power is built on a personal basis, by conferring private rights to the State as apparatus. The Roman Empire was the prince’s personal empire, in which he could recognize himself. Thus, citizens were nothing else but subjects to the power of prince, in Latin subiecti, where the Italian term soggetto di diritto springs from. Indeed, during the republican age the res publica was the centre of juridical relationships; on the contrary, during the imperial age it becomes the screen of property and has nothing to do with the latent figure of State Corporation as regards the individuals. In this connection it is interesting to note that where the boundaries between public and private spheres are indefinite, secrets increase considerably and develop in a fragmentary way. In the Roman world, for instance, the place of power gathers prominence: auditorium and consistorium are the places of collective life in which more and more frequently one can easily realize how knowledge is always approximately closer to the meaning of technè. In these places people stand while the only sitting person is the Augustus. This example is useful to observe how knowledge implies always a difficult conquest for those who want to go through forbidden thresholds. Another meaningful place of decision-making was the secretarium. Access to it was not allowed and within it the judge was kept far from indiscreet eyes. This shows how an idea of public participation was replaced by that of  administration of justice that reminds of the concept of appropriation. The property of contingent, the interest involved, imposes itself as an instrument of enforcement, instrumentum regni.

Anyway, it is sure that in the Roman world, the secret, although it was a concept well rooted in the social conscience and widely translated into juridical language, had no normative regulation. Moreover secrecy was always present in all dimensions of daily life, as a double bind “known/hidden” (clam/palam). In the private sphere this phenomenon is more obvious, even if the field in which secrecy was more used is the procedure. I refer to the relationship between actio and exceptio. The Romans had found a formula in order to excuse the “exception” (plea) that was not completely beyond the legal framework but showed the contradiction between jus civile and jus honorarium. The exceptio was excluded by jus civile because the sentence proceeded from the fact that the defendant had not pleaded. The exceptio, in other words, moved the borderline between the inside and the outside of law. The cultural background arises from the “unknown” of world, H. Blumenberg’s “Unbekannt”, in which the incommensurability of arcanum appears. The secret steers the language from within. When the secret of language progressively comes to light, then the secret acquires a historical perspective and becomes the language of secret. This transition coincides with two other models that have a semantic importance. The first one comes from the medieval outline of arcana dei and arcana imperii going back to the theory of I due corpi del re by Ernst Kantorovicz. On the grounds of this theory it was not possible to transfuse the two bodies of Christ  into the corpus mysticum of the State because the time produced different effects. I mean that the State could be omnipresent only trough yearly taxation. On the contrary, the idea of perpetua necessitas presupposes the Aristotelian theory of the world continuity. “King who doesn’t die” was the metaphor of State emergency that resumed itself the dynastic continuity, the corporation of crown, the immortality of social dignity. The necessitas in habitu showed the persona ficta of King, who doesn’t die because his dignity resists over and after his life (dignitas non moritur) trough mandatory acts whose procedural elements strengthen their force (necessitas in actu). In these different strata of life, secrets hid in order to become the core of the living political corpus of reign. The secret was explained as a “dogma” of political embodiment and lived as invisible crown trough the trick of an impersonal institution: the crown. The breach of oath, for instance, was a crime contra personam vel coronam, that is the corpus mysticum plus the corpus ecclesiae iuridicum. The corpus mysticum had two different meanings: one as visible corpus of Church and invisible liturgical sphere, the other linked to the idea of sacred Empire as the social corpus of Church. Besides during the Middle Age  the res quasi sacrae coincided with the fiscalia and were distinguished by the patrimonialia. This paradox had its grounds on the progressive parting of the divine body and the human body that shows the first un-differentiation between king and society and leads to the theory of contract. This trace is linked to the other model arising from the secularization of the king’s corpus, that is the political Mannerism.

Indeed, the second model takes place during the seventh century when the strongest enforcement of State coincides with the strongest building of individuals. This paradox needs a strict link with the nature of things to achieve an “unstable logical imperfection”, as Roman Schnur says: it’s a matter of mimetic procedures, where the highest grade of exactness is a goal that requires becoming to some extent inexact. The advantage is that the secret doesn’t imply subversion but hides the political consequences of moral planes. Montaigne works out the idea of the “lonely individual” who repeatedly compounds with society. The individual lends himself to society, thus avoiding to become bound. In this perspective the secret is the laicized version of necessities’ satisfaction and expression of instincts. We can say that it deals with the utilitarian theory that makes secrets a social praxis trough the communication between the lines, as L. Strauss says:

“persecution then gives rise to a peculiar technique of writing, and therewith to a peculiar type of literature, in which the truth about all crucial things is presented exclusively between the lines. That literature is addressed, not to all readers, but to trust-worthy and intelligent readers only. It has all the advantages of the private communication without having its greatest disadvantage – that it reaches only the writer’s acquaintances. It has all the advantages of public communication without having its greatest disadvantage – capital punishment for the author “(The Persecution and the Art of writing, 1988, p.25)

The secret becomes a motion of social organization because “subject” makes up with “man”.  Because of secret, and strictly in secret, it is possible to slip all that is fixed by contract. Because of the State, private feelings are deprived of political effects. This is carried out through the control of conscience, by which it is possible to judge outside oneself. 

The Mannerist idea of “Reason of State” is founded on “the secret of policy making”. The world of power is not accessible to common people, only those who know the chaos can use prudently passion. 

The prudence becomes the doctrine of pleasant frauds. On the other hand, secrets of politics are marked by secrets of individuals, who could increase their personal aptitudes only thanks to an imperturbable power. The debate about values ceases because its perpetuation drives to civil war. The “rights of nature” cannot be accepted universally. There are as many “rights of nature” as there are individuals. The individual values are sacrificed within the principle of alliance to the power. Meanwhile the politics is again and again adapted to the technique : it is not important which the rights are, but how they perform. What is more relevant is not the “just law” but the “just king”: who can decide and in which way. Therefore, the main difference between Mannerism and Baroque consists in this: that one does not surrender to the conflicts that are not brought to unity, while the other shows a strong feeling of disappointment due to “location of fear”. The history changes into a juridical process when the connection between sin and accountability is broken. The king is without blame but he takes on the whole liability, while subjects have a double sin, in private and in public. The State that has its typical ethics, the observance, is always inclined to secret.

If an individual claims to be vested with a prerogative that the State reserves to itself, he has to disguise his action. The result is the correspondence between the desire of power ex parte principis and the desire of compensation for the observance of the rules ex parte populi.

Reason of state turns to secret, and thus it is possible to change law according to the circumstances. The close alliance between law and the king gives him the opportunity of frauds under cover of high ideals. Tacitus talks about “simulacra imperii seu libertatis” calling them ghosts of rights and liberties that reward subjects for what they have lost. The king shows tolerance because nothing changes as regards his power. 

Nevertheless, during the Enlightenment, the fourth model that we have analysed, the secret loses its moral and social meaning to take on an intellectual one, because the public use of reason gains ground. Traditionally, there are three kinds of secrets: arcana dei, arcana  naturae, arcana  imperii. Their discovery means upsetting the balances of certitudes acquired. The knowledge of arcana naturae affects the relationships with the other forms of secrets. Galileo said that “casting the sky into the earth” gives men the confidence to know also secrets of power. Anyway, even if secrets of nature were somehow foreseeable, secrets of power were not, above all the political use of religion. Cicero talks about the conflict between ethics and politics in De Officiis :”Utilitas specie in re publica saepissime peccatur”. The cultural debate on arcana arises from the words of S. Paolo in the Vulgata of S. Gerolamo: “Noli alta sapere sed time” and the letter to Lollo by Oratius :”Sapere aude”. Sapere aude becomes the answer to the question: ”Was ist die Aufklärung?”.

The slogan of the Enlightenment  became “public use of reason”, which is the use of reason by a learned man in front of an audience of readers. The postulate of  publicity said: “The use of reason must be free in every time, and it can put in effect the Enlightenment among men, while the private use of reason can be limited without hindering the Enlightenment”. Everyone can have a public role if he/she talks to the world. Clapmar in De arcanis rerum publicarum describes the arcana imperii like “intimae et occultae rationes sive consilia eorum qui in re publica principatum obtinent”. The highest degree of public power corresponds to the smallest extension of private sphere. This has a double function: safeguarding State force and the person of the king, and preventing changes. This is the difference between arcana imperii and arcana dominationis. The enforcement is built trough a strong causative process. And all that cannot be changed is justified pro ratione status. When ethics becomes political ethics, moral behaviours no longer belong to individuals, because this social phenomenon moves them to the field of public opinion. Before law and rights, there is the public opinion, the critique and the censure. The society of good manners becomes the new bourgeois ethics. Forms and matters change while the individuals do not recognize themselves as subjects but as creditors of the State. A financial credit is opposed to a social credit. Middle classes find their place, not inside society, but in secret associations requiring an un-political dimension. From this point of view the secret adapts ethics to them. Secrets must be kept by all members that represent a defined social group, an élite. Social secret is given as a neutral item, deprived by coercion. For this reason it produces a strong social burden. Those who really know the fickleness of opinion turn down those who talk a lot. The élite must be hidden so that public opinion can make laws inwardly, starting from an internal point of view. The public opinion secretly leaves neutral the dogma of State and progressively becomes the judge of power without being anymore public. Middle classes take care about their status and so they aim to take a place behind the State. They have melancholy of private, but the passage trough private is mandatory to get a social transformation. The public dimension is nothing else than a frame of private life. J. Habermas says that “the private parties become gala performances and the private rooms become living-rooms in which people hold receptions and meet themselves as a public”. The ambivalent mark is that while the public sphere grows, it loses its strength because it becomes “sphere”. The public is only a given amount of private groups. Since this moment opinion and authority are strictly bounded: the first one misses forms of public discussion and is legitimated by the vogue; the second one needs institutional procedures in order to prevent conflicts. The public sphere is kept distinct from State sphere and this effect remarks the progressive legitimacy of the right on privacy and the metamorphosis of this right, that was born inside the middle class, into the warrant of secrecy. A new dialectics starts with the modern age. Jellinek talks about “public subjective rights” (diritti pubblici soggettivi) introducing a new concept that deals with an intermediate dimension between public and private as liberties from illegal coercion of State. In this dimension secrets develop as the opposite of public/private. Indeed secrets are worked out as a frame that involves all dimensions of public life and politics. The contribute of the Geschichtliche Grundbegriffe, for instance, ascribes the connection between formal and substantial historical concepts to the dissolution of old world and the consequent birth of the modern State.

What comes to light is that contraction of life in private and, on the contrary, the opening of public life shows a semantics that is moving from individuals to a collective dimension. When the use of information aims to get consent, we no longer need public control. If it is true that secret is the strongest shield of tyranny, it is also true that it is an irresistible temptation for democracy.

I am going on to conclusions, recalling what Paolo Barile says: “The apparatus of democracy has transparency as the rule and secret as the exception, while constitutional rights of individuals in democracy have privacy as the rule and publicity as the exception”. The famous formula by Ulpiano “salus rei publicae” has become the breached promise of democracy. It is not a question of functional procedures but only of cultural emerging patterns. Stefano Rodotà tells the truth when he talks about the progressive passage from secrecy to control. He refers more deeply, on the one hand, to the protection of private lives of individuals and their very freedom, and on the other hand, to the society of surveillance. “The right to control the way others use the information concerning us” (A. Westin) concerns closely the State, because the term “others” can also include the State power itself. That requires a specific duty of State in order to safeguard the democratic system.

Between private and public lies the collective sphere. Secrets satisfy the intermediate space of humanity. It is desirable being tied to an idea of public ethics consistent with the item of secret. In this collective dream, private and public sphere desire each other shares of common destiny.
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