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Copies, Competition and the Conditions of Creativity. The Role of Intellectual Property Law in the European Fashion Industry (1950-2008)

The Changing Landscape of Intellectual Property Law

Ever since the modern regimes of intellectual property law were introduced by the end of the 19th century to meet the changes in trade and production of industrial revolution, intellectual property rights have expanded. In the light of societal change of the late 20th century, particularly globalisation and the ‘information revolution’, this expansion of intellectual property rights have been questioned from many angles, democracy, creativity, property, post-colonial and more.
 It also works on several levels, internationally, regionally and nationally.
 Intellectual property law is complex and has many interesting and contradictory tenets, as for example the conflict between the individual rights, “corporate culture” and the state, as well as the conflicting interests of the nation state to protection against and profit from an increasingly unleashed global economy.
 State interest also includes consumer interests and competition.
 Early examples of this are the Japanese intellectual property infringement on Swedish matches and “made in China”. More recent examples are IKEA and H&M which to a great extent build their businesses on ‘referencing’ (read copying). Individual rights run parallel with the individualism and liberalism of the French Revolution, and so do the concept of ‘legal person’. Late American law professor Ralf Brown was aware early of the consequences of over-protective intellectual property law in a consumerist society. Already in 1948 he stated that “In an acquisitive society, the drive for monopoly advantage is a very powerful pressure. Unchecked, it would no doubt patent the wheel, copyright the alphabet, and register the sun and the moon as exclusive trade-marks.”

The fashion industry has been upheld as one interesting example in the debate on the expanding intellectual property rights. The ‘hard-core’ question is whether the expansion of intellectual property protection has actually gone over a limit where it impedes the creativity that it was meant to protect. 

The fashion industry is a huge global business. Copying or derivative reworking of fashion designs is an essential element in that business. Nonetheless fashion designers have often seemed reluctant to take legal measures against copiers. How can that be? Fashion is at the crossroads of several intellectual property rights: design, trade marks, patent and copyright. However, protection of design is weaker than for example trade mark protection. And fashion designers and companies have not been as concerned to protect their designs as they have been to protect their trade marks. By studying the historical development of IP-protection in fashion, I hope to make a contribution to the debate on the changing landscape of intellectual/industrial property rights.  

Intellectual Property Law and Fashion: the ‘Piracy Paradox’?

In a much discussed article in the Virginia Law Review 2006, intellectual property lawyers Kal Raustiala and Christopher Sprigman launched a new take on intellectual property and fashion design in the American context, the theory of “the piracy paradox”.
 In spite of rampant copying, innovation and investment have remained vibrant in fashion they claim. And unlike other in creative industries - music, film, video games, book publishing where intellectual property law has been expanding heavily since World War II - the fashion industry seems to pay little attention to piracy. In the United States, furthermore, fashion design is mainly unprotected by intellectual property law. In Europe by contrast, designs are well- protected under intellectual property law,
 but Raustiala and Sprigman argue that European designers neither register designs nor litigate in case of design piracy. The phenomenon is sometimes referred to as “intellectual property law’s negative space”.
 

This state of affairs seems contrary to classical justifications for intellectual property law: that scientific and technical innovation, music, books and other creative work is difficult to create but easy to copy and therefore copying will deter creativity and innovation.
 The classical justifications of the expanding intellectual property law builds on the historical of property and personality
. Sprigman and Raustiala argue that copying in the fashion industry is not harmful, but the contrary, it actually promotes innovation and benefit originators. Their explanation is that by the distribution of the cheaper copies of prestigious fashion wear, a large number of consumers get access to the latest trends, and when ‘anybody’ can ware for example the latest (false) Gucci-bag, the ‘early adopters’ of trends will start looking for a new and different items, to continue to position themselves in relation to ‘anybody’ and stand out from the masses (someone has described this as an arms race).
 In this way copies and counterfeit goods speed up the fashion cycle, and fashion producers can sell new collections thereby augmenting their profit. 

The question is whether the alleged benefits of the “piracy paradox” are valid outside the American context of haute couture and other high ranking fashion designers. Other mechanisms may be at play for other actors in the fashion industry as for example the big low-price fashion chains who’s business rely on the concept of quick adoption and re-production of trends by ‘appropriation’ or ‘derivative design’ (read copying). Other conditions still may prevail for relatively small actors operating in lower segments in the ‘fashion pyramid’ – with a higher or lower design content - and which have a harder time to justify their existence on the market to the consumers. And the stricter legal regime in Europe may also have greater effects than alleged.

The piracy debate is continuing, and it has wider implications and connections to related debates about the roles and boundaries of intellectual property law in the IT-era.
 Whether or not the ‘piracy paradox’ is the explanation to the low intellectual property-equilibrium in fashion, fashion industry may work as an example of alternative intellectual property solutions, and point at the borders of intellectual property law at the beginning of the 21st century. The work of Canadian lawyer and anthropologist Rosemary Coombes is a critique of the classical justifications of intellectual property law:

Alternatively, economic principles and utilitarian rationales are drawn upon to rationalize or question intellectual property laws as incentive structures than produce a socially optimal supply of intellectual creations. In both these moral and utilitarian arguments, scholars address intellectual property laws purely abstractly, as promoting reified rights in unremarkable and indistinguishable intangibles. Scholars have reflected upon intellectual property protections in terms of incentives to produce abstract goods, without considering what is “owned” or how rights of possession are exercised for far too long. There has been too little consideration of the cultural nature of the actual forms that intellectual property law protect, the social and historical contexts in which cultural proprietorship is (or is not) assumed, or the manner in  which these rights are (or are not)  exercised and enforced to intervene in everyday struggles over meaning. The political consequences of expanding intellectual property rights in a democratic society are only now receiving long overdue attention.

By studying the historical development of IP-protection in fashion, I hope to be able to add a contribution to the ongoing debate on the changing landscape of intellectual/industrial property rights in general. Particularly I hope to throw some light over the interplay and (changing) roles of different intellectual property rights, as the role of trade marks in protecting design.

The intertextuality of creativity or the recycling of ideas?

According to the classical justifications of intellectual property law, innovation and creative content work is difficult to achieve but easy to copy - therefore copying will deter creativity and innovation, and therefore innovation and other creative work will have to be protected by intellectual property law. American law professor and anthropologist Coombe points at the problem with this legal doctrinal approach: It does not consider the cultural, social and political implications of intellectual property. One on the missed considerations is the construction of the artist–author: “The mass-reproduced, media circulated cultural form accrues social meaning in a multiplicity of sites […] but legally, the meaning of a text is produced exclusively at a mythic point of origin.”
 This exclusive mythic point of origin goes back to Romantic concepts of the “auteur”, a “genius, as a perpetual surging of invention”.
 But in reality, nothing exists in a vacuum. All creativity have some connections to other ideas and creations, simply because human beings relate to each other. Fashion design is truly relational in every sense and relies completely on references and relations to other designs as well as other cultural phenomena – contemporary and historical.
 The ‘recycling of ideas’ is a central mechanism in all creation of new ideas, and perhaps this is particularly accentuated in fashion. A large part of fashion design comes in the form of ‘referencing’, ‘appropriation’ and ‘derivative design’. In this way fashion design can be described as intertextual, it is all about reference, allusion, influence. One way of expressing this is that intertextuality is the concept that the meaning of an artistic work does not reside in that work, but in the viewers.
 Another way to express the same thought is that each design is a “mosaic of quotations” and part of a larger mosaic of designs.
  

In this connection it is natural to ask questions of the identity and identification of the designer-creator. The reasons are manifold. One aspect is that the roles and interests of designers and owners do not always coincide. Another aspect is that the designer may not be the only one involved in the creative process. A third, interrelated to the two previous aspects, is economy and investment. In the big firms he or she is generally surrounded by all sorts of assistants and support, not only artistic but also marketing and economy people. In such a process it can be difficult to point out who is the originator. The ideal type is a Coco Chanel (the exceptional woman in the earlier years of the fashion industry) or a Christian Dior and their Maisons, the designer-owner that everything evolves around, both design and business. The reality seems to quite far from the ideal. This has consequences for the creative content of design as well as for intellectual property. Typically it is the owner that is the right-holder, and here the reliance of trade marks rather than design rights become interesting. Accordingly, if we wish to understand the mechanisms and conditions of creativity always (legal, economic, cultural) it is necessary to problemize the concept of the designer. Rei Kawakubo, who will launch a limited collection for H&M in November 2008 has highlighted the relation between creativity and economy when commenting their collaboration: "I have always been interested in the balance between creation and business. It is a dilemma, although for me creation has always been the first priority. It is a fascinating challenge to work with H&M since it is a chance to take the dilemma to its extreme, and try to solve it."
 Time will tell the result of Kawakubo’s efforts.

Another important aspect of fashion and what drives it is the race for exclusivity. As long as history can tell the higher classes have strived to position themselves, to manifest themselves through buildings and monuments, and also in clothing. Shakespeare complained that “fashion wears out apparel faster than men”.
 This was however less important in status society of the Ancien Régime, as every person knew his or her position as well as other people’s position, and there was little circulation between the estates.
 After the French Revolution positioning by exclusivity took a whole new dimension. To position oneself as not belonging to the masses became a crucial concern for the bourgeoisie. Clothes and perfume were quite easily accessible. The mass production of the Industrial Revolution extended the fashion markets. The technical innovations (as textile technology, graphic illustrations (kolla uttr.), photograpy and film) and the consequential mass production and consumption made copying possible on a large scale, thereby speeding up the fashion cycle.
 

Trade Marks, Trade Dress and Design

(Just embryotic now, will be much further developed, this is central to the study because I am sure the study of the fashion companies and court case material will show very clearly that trade marks ‘overtrumps’ design righs. Designers are mortal but trade marks are immortal.)

In law, a design is the outward appearance of a product or part of it, resulting from the lines, contours, colours, shape, texture, materials and/or its ornamentation. The design or shape of a product can be synonymous with the branding and image of a company and can become an asset with increasing monetary value. 

Intellectual property law and fashion from under. Design and trade mark protection in a comparative and historical perspective: H&M, Benetton, Odd Molly, Katja of Sweden [and two small Italian fashion companies]

Do the theories of the beneficial impact of copying relate to the fashion companies in general or more specifically in a European context? First of all there is a legal intellectual property regime in place in Europe. Secondly, the ‘piracy paradox’ may very well operate differently for different players on the market. Smaller companies may have other strategies for their designs and trade marks, and stronger incentives for fighting infringements, than the greatest actors in haute couture. Because of their smaller size it can be assumed that they are weaker actors on the intellectual property-arena than giant size companies as the fashion houses and the companies directed at mass-production and mass-consumption as H&M, Zara and Topshop. 

The Swedish textile sector today is quite vibrant with both large and smaller size companies – in sharp contrast to the ‘textile death’ in the 1970’s when the import restrictions were repealed and the entire textile industry vanished in a few years. To illuminate the development of design and trade mark protection I will use three Swedish fashion companies as an example, H&M, Odd Molly and Katja of Sweden. All three are/were successful Swedish export companies competing on the global market. H&M is an example of a big and long-time player on the fashion market, Odd Molly of a small and recent player. H&M combines fashion with low price and the rapid identifying and production of new trends is a key business concept, whereas Odd Molly is in the middle price range (‘within reach’) and stands for design and innovation. Odd Molly explicitly states that their trade mark and design are central in their business strategies and consequently both trade mark and designs rights are strictly looked after.
 On the other hand, also H&M has started to contract designers to do limited collections: Stella McCartney, Karl Lagerfeld, Roberto Cavalli,  Viktor&Rolf, and Rei Kawakubo/Comme des Garcons (November 2008). To give a historical perspective I will include a Swedish designer, also big on the export market, from the 1950’s as Katja of Sweden. The study of these Swedish companies will be contrasted to a study of two or three Italian fashion companies. One of them will be the Bennetton, the two others are yet to be decided. One will be a recent company, one will be a company that operated in the fifties and sixties. (The Italian context (that I know very little about yet) is probably quite different from the Swedish. In the fifties the Italian economy was probably at a different stage than the Swedish economy, and wages and other production costs low. They may still be low enough to permit some competition with Asian producuers.)

In this study it is my intention to take Sprigman’s and Raustiala’s theory of the ‘piracy paradox’ as a starting point and explore it in a European IP-context. Sprigman and Raustiala build their theory on the American context of the big fashion business operating within the top range of design, the ‘haute couture’ and the ‘prêt-a-porter’. By exploring their theory from the point of view both of smaller – and successful – Swedish exporting fashion companies, as well as a big exporting company that has built its success on copying as a business concept I will try to add more nuances. To understand the dynamics of the fashion industry fully the historical perspective is of course of great value. I will try to explore how the structural changes in the textile- and fashion industry have changed the strategies of the companies and the interplay between IP law and other factors in this development. The 1950’s, the post-World War II era, is a good starting point for such a study. At this time the Swedish textile industry was heavily protected by tariffs and import restrictions.
 By the 1970’s Sweden went down with ‘the textile death’, and few people would have predicted the development of the ‘Nordic design wonder’ that emerged by the 1990’s (kolla).
 I will study the European companies not only against an economic-structural backdrop, but also against a cultural. How has fashion, creativity, intellectual property and culture been discussed in a more specific European context? By this approach it will be made possible to conduct a discussion of the role of IP-law, innovation and economy on European ground in relation to more or less contentious design, to the culture of fashion, in relation to the size and position of a company and market segments, and structural change as the development of new business concepts building on national design and production in low-cost nations. I hope to make an analysis of the specific issues of the fashion industry and intellectual property law, as well as the historical trends. (Italian context?)

1. Abstract

A nice pair? Fashion and piracy from a legal historical perspective

Copying or derivative reworking of fashion designs is a huge business. Nonetheless fashion designers have often seemed reluctant to take legal measures against copiers. How can that be? Fashion is at the crossroads of several intellectual property (IP) rights: design, trade marks, patent and copyright. However, protection of design is weaker than for example trade mark protection. And fashion designers and companies have not been as concerned to protect their designs as they have been to protect their trade marks. An explanation may be the presently much debated ‘piracy paradox’ meaning that copying does not deter innovation but the contrary, fashion producers may instead benefit from it as it speeds up the fashion cycle (Rautiala and Sprigman 2006). This is in sharp contrast to the classical justifications of the expanding IP law that builds on the historical concepts of property and personality (Coombe 1998). IP lawyers have argued for the introduction of a copyright for fashion (Frenkel 1999, Hagin 1991). The mechanisms of creativity and the ‘recycling of ideas’ – in the form of copies or derivative design – is not the only paradox involved here. Other interesting and contradictory tenets in IP-law are the conflict between the individual rights and the development of “corporate culture”, and the conflicting interests of the nation state to protection against and profit from an increasingly unbounded global economy (Klein 2000). Public interest also include consumer interests and competition (Lithman 1999, Brown 1948/1999). By studying the historical development of IP-protection in fashion, I hope to make a contribution to the ongoing debate on the changing landscape of intellectual/industrial property rights (Coombe 1998, Hemmungs Wirtén 2004 and 2008), in dialogue with the mentioned scholarly work. Can the ‘piracy paradox’ be generalized from the prestige fashion industry to fashion companies in general? The ‘piracy paradox’ may operate differently in different segments of the market. Smaller companies may have other protective strategies for their designs and trade marks, and stronger reasons for fighting IP- infringements, than the greatest actors in haute couture. They definitely are weaker actors on the IP-arena. The Swedish textile sector today is quite vibrant with both large and smaller size companies – in sharp contrast to the ‘textile death’ in the 1970’s when the import restrictions were repealed and the entire textile industry vanished in a few years. To illuminate the development of design and trade mark protection I will use two Swedish fashion companies as an example, H&M, and Odd Molly. Both are successful Swedish export companies competing on the global market. H&M is an example of a big and long-time player on the fashion market, Odd Molly of a small and recent player. H&M combines fashion with low price and the rapid identifying and production of new trends is a key business concept, whereas Odd Molly is in the middle price range (‘within reach’) and stands for design and innovation. Odd Molly explicitly states that their trade mark and design are central in their business strategies and consequently both trade mark and designs rights are strictly looked after.
 On the other hand, also H&M has started to contract designers to do limited collections: Stella McCartney, Karl Lagerfeld, Roberto Cavalli, Viktor&Rolf, and Rei Kawakubo/Comme des Garcons (November 2008). As a comparison I will hopefully be able to include a Swedish designer on the export market from the 1950’s as Katja of Sweden.
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