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Judicial etics and judicial oaths
Martin Sunnqvist

This paper presents some texts – mainly judicial oaths – that I will refer to and discuss in my presentation.

Swedish judicial oaths

The contemporary Swedish judicial oath, last amended per January 1st, 1976:
”I N.N. promise and affirm on my honour and conscience that I will and shall, to the best of my wisdom and conscience, do right in every judgment, no less to the poor than to the rich, and judge according to the law and statutes of the Realm of Sweden; that I will never manipulate the law or further injustice for kinship, affinity, friendship, envy, ill-will, or fear, nor for bribes or gifts, or any other cause in whatever guise it may appear; nor will I declare guilty one who is innocent, or innocent one who is guilty. Neither before nor after the pronouncement of the judgment of the court shall I disclose to the litigants or to other persons the in camera deliberations of the court. All this, as an honest and righteous judge, I will and shall faithfully observe.”

”Jag N.N. lovar och försäkrar på heder och samvete, att jag vill och skall efter mitt bästa förstånd och samvete i alla domar rätt göra, ej mindre den fattige än den rike, och döma efter Sveriges lag och laga stadgar; aldrig lag vränga eller orätt främja för släktskap, svågerskap, vänskap, avund, illvilja eller räddhåga, ej heller för mutor och gåvor eller av annan orsak, under vad sken det vara må; ej den saker göra som saklös är, eller den saklös, som saker är. Jag skall varken förr, än domen avsäges, eller sedan uppenbara dem, som till rätta gå, eller andra de rådslag rätten inom stängda dörrar håller. Detta allt vill och skall jag som en ärlig och uppriktig domare troget hålla.”

In legislation of the 1340’s, we find the oldest known Swedish judicial oaths. The wording c. 1350 for the twelve judges in the king’s provincial courts was: 

”We pray God and the holy things, which we hold our hands on, help us, so truly shall not declare anyone guilty one who is innocent, or innocent one who is guilty, according to the conscience and wisdom, that God has given us, and not neglect this for the sake of friendship, affinity, or fear, or for friendship or any bias, [---].”
”Vi bedja Gud och de heliga ting, som vi hålla handen på, hjälpa oss, så sant som vi icke skola göra någon saker, som saklös är, icke heller göra någon saklös, som saker är, efter det samvete och förstånd, som Gud har givit oss, och det ej underlåta för frändskaps, svågerskaps eller räddhågas skull, eller för vänskap eller någon väld, [---].”

The oath of the same time for other judges in the provinces and in the towns was: 

”So I pray God help me, and the holy things, which I hold on, that I shall towards poor and rich in every judgment follow the just and never the unjust against my conscience and the law, and never bend the law or further injustice for the sake of fear, of bias or greed, nor of envy or ill-will, nor of kinship or friendship. So be God gracious to me, as I tell the truth..”
”Så beder jag Gud hjälpa mig, och de heliga ting som jag håller på, att jag skall [vara min konung trogen och] emot fattiga och rika [i hela min lagsaga] i alla domar följa det rätta och aldrig det orätta emot mitt samvete och lagen, och aldrig lag vränga eller orätt styrka för räddhågas skull, av väld eller penningbegär, ej heller av avund eller illvilja, ej heller för frändskap eller vänsämja [frändsämja eller vänskap]. Så vare mig Gud huld, som jag sant säger.”

The Bible

There are some passages in the Bible which relate to the oaths, e.g.

Exodus 23:6-8:

”You shall not pervert the justice due to your poor in his lawsuit. Keep far from a false charge, and do not kill the innocent and righteous, for I will not acquit the wicked. And you shall take no bribe, for a bribe blinds the clear-sighted and subverts the cause of those who are in the right.”

Deuteronomy 1:17:

”You shall not be partial in judgment. You shall hear the small and the great alike. You shall not be intimidated by anyone, for the judgment is God’s. And the case that is too hard for you, you shall bring to me, and I will hear it.”

Deuteronomy 10:17-18:

”For the LORD your God is God of gods and Lord of lords, the great, the mighty, and the awesome God, who is not partial and takes no bribe. He executes justice for the fatherless and the widow, and loves the sojourner, giving him food and clothing.”

Deuteronomy 16:18-20:

”You shall appoint judges and officers in all your towns that the LORD your God is giving you, according to your tribes, and they shall judge the people with righteous judgment. You shall not pervert justice. You shall not show partiality, and you shall not accept a bribe, for a bribe blinds the eyes of the wise and subverts the cause of the righteous. Justice, and only justice, you shall follow, that you may live and inherit the land that the LORD your God is giving you.

Job 34:17-19:

”Shall one who hates justice govern?

Will you condemn him who is righteous and mighty,

who says to a king, ’Worthless one,’

and to nobles, ’Wicked man,’

who shows no partiality to princes,

nor regards the rich more than the poor,

for they are all the work of his hands?”

Jeremiah 22:3:

”Thus says the LORD: Do justice and righteousness, and deliver from the hand of the oppressor him who has been robbed. And do no wrong or violence to the resident alien, the fatherless, and the widow, nor shed innocent blood in this place.”

Psalm 7:11: 

” God is a righteous judge, a God who expresses his wrath every day.”

Roman law

In 530, Emperor Justinian wrote to Julian, the Prætorian Prefect:

”We are not introducing anything that is new or unusual, but only what has already been established by the ancient legislators, for ever since these rules have been treated with contempt, no small injury to litigation has resulted. For who is ignorant of the fact that judges in former times could not accept the judicial office unless they had previously made oath that they would on all occasions decide according to the truth, and in compliance with the law?”

”Rem non novam neque insolitam adgredimur, sed antiquis quidem legislatoribus placitam, cum vero contempta sit, non leve detrimentum causis inferentem. Cui enim non est cognitum antiquos iudices non aliter iudicialem calculum accipere, nisi prius sacramentum praestitissent onmimodo sese cum veritate et legum observatione iudicium esse disposituros?”

In 535, Justinian gave instructions about the oaths of magistrates appointed to office:

”I swear by omnipotent God, by his only Son Our Lord Jesus Christ, and by the Holy Spirit, by the glorious, perpetually Virgin Mary, by the four Gospels which I hold in my hand, by the holy archangels Michael and Gabriel, to be faithful to Our Imperial Masters Justinian and Theodora his wife; to discharge with the greatest fidelity the duties of the administration of that part of their Empire and government that their kindness has entrusted to me; and that I will devote all my efforts to that end, without any fraud or deceit whatsoever. I also swear that I am a communicant of the Most Holy Catholic and Apostolic Church, and that no time I will oppose it, or permit anyone else to do so, as far as lies in my power. I also swear that I have neither given nor will give anything to anyone for the sake of obtaining my office, or in consideration of his influence, and that I have promised to send nothing out of the province, and shall, by way of contribution, send nothing either to the Emperor, to the Illustrious Prefect, or their subordinates, or to anyone else whomsoever. As I have received my appointment without having paid anything for it, I swear to act honorably with the subjects of Our Imperial Majesties, and to be content with the allotment of subsistence made to me by the Treasury. I also swear to devote especial attention to the levying of taxes; to collect them inexorably from persons who are not prompt in payment; to show no leniency to them; and not to have in mind any profit which I might be able to obtain in case I were more indulgent. I promise not to extort anything from anyone whomsoever; or grant anything to anyone either through favor or dislike, beyond what he legally may be entitled to; to treat with paternal kindness taxpayers who are prompt in discharging their duties, and to protect as much as I can the rights of all the subjects of Our Most Pious Imperial Magistrates. I also swear to be impartial in deciding the cases of private individuals, as well as those which concern the maintenance of public order, and only to compel my subordinates to do what is equitable; to prosecute crimes; and in all my actions to practice the justice which may seem to me proper; and to preserve the innocence of virtuous men, as well as inflict punishment upon the guilty, in conformity to the provisions of the laws. I also swear (as I have already done) to observe the rules of equity in all public and private transactions; and if I should ascertain that depredations have been committed against the Treasury, that I will not only see that they are punished, but will also supervise the officials under my control, and induce them to exert the same honest efforts in the performance of their duties that I do; and if any of them should be found to be dishonest, I promise that his delinquency shall be made good, and that he shall be immediately dismissed. If I should not observe all these things which I have sworn to, may I, in the future as well as at present, undergo the terrible punishment of Our God arid Saviour Jesus Christ, share the fate of Judas, the leper Gehazi, and the anxiety of Cain, as well as undergo the penalties imposed by Our pious magistrates.”

Pope Innocent III

In 1195, Innocent III (Lotario dei Segni) wrote about the power, wisdom and justice of the judge – the judge of the last judgment.

”He is the just judge, strong and long-suffering. He does not turn aside from the path of what is right, not for prayer nor for reward, nor for love, nor for hate; rather, proceeding always along the royal road, he leaves no evil unpunished and no good unrewarded.”

”Ipse est ’iudex iustus, fortis et longanimis’, qui ’nec prece nec precio’ nec amore nec odio declinat a semita rectitudinis, set via recta [regia?
] semper incedens, ’nullum malum preterit impunitum, nullum bonum irremuneratum relinquit.’”

13th century English, German and Spanish oaths

The earliest known English judicial oath was taken by justices in eyre, probably from around 1230.

”Et sacramentum tale erit. Jurabit quilibet post aliū, quod rectam justitiā facient p. posse suo in comitatu, in quib9 itineraturi sunt, tam pauperib9 quàm divitibus, & q.  assisam servabunt secundùm capitula subscripta, & inferiùs exprimenda, & q. faciēt omnes rectitudines & justitias, spectantes as coronā domini regis. Et post sacramentū suū dicatur eis expressè, q. p. posse suo intendāt ad faciendū comodū regis.” 
 

”And the oath shall be of this kind. Each after the other shall swear, that he will do righteous justice as far as is in his power in the county, in which they are about to make circuit, as well to the poor as to the rich, and that they will keep the assise according to the articles underwritten and to be hereafter expressed, and that he will execute all righteousness and justice, which pertain to the crown of the lord the king. And after this oath let it be explained to them expressly, that they should endeavour as far as is in their power to promote the king’s advantage. ”

In the Close Roll of 1278, there is another judicial oath, here according to Paul Brand:

”The justices were now to swear in the first place (and in rather more general terms than in the Bractonian oath) to serve the king well and loyally in the office of justice in eyre. A second clause contained a much more explicit (and much lengthier) promise about the conduct of the justice in the exercise of his duties: he was to do justice to the best of his ability to all as well poor as rich; he was not to disturb or respite justice against right or against the law of the land either for the great or the rich [?], nor for hatred nor for favour, nor for the estate of anyone nor for benefit, gift or promise given or to be given to him nor in any other way; but loyally do right to all according to law and custom. A third clause extended and made more general the promise first introduced in 1257: the justice was also to promise not to receive anything from anyone.”

The earliest known German judicial oath is the one according to Der Großer Mainzer Reichslandfrieden by Emperor Fredrik II at the diet in Mainz, 1235. The judge at the imperial court should take an oath, the wording of which varies in different documents:

”Et idem iurabit, quod nichil accipiet pro iuditio, quod nec amore nec odio, nec prece nec precio, nec timore nec gracia, nec alia quacumque de causa iudicabit aliter quam iustum sciat vel credat secundum conscienciam suam bona fide sine omni fraude et dolo.”

”Derselbe richter sol schweren uff den heiligen, das er durch libe noch durch leide noch durch forcht noch durch mite anders richte, wann noch recht, als im erteilt wirt.”

”Der richter sal swern zu den heiligen, das he von nimande ichein gut neme umme kein gerichte, noch durch libe noch durch leide noch durch bete noch durch vorchte anders richte, wen noch rechte unde also im irteilt wirt unde he von sinen sinnen aller beste kan ane allerhande valsch.”

In English translation:

”And the same shall swear that he shall not receive anything for his judgment, that he neither for the sake of love nor hate, neither for the sake of prayer nor reward, neither for the sake of fear nor favour, neither for any other reason shall judge in any other way than that which he should know is right or should trust according to his conscience in good faith beyond all deceit and fraud.”

According to the Siete Partidas of 1256-65, the judges should, after having promised allegiance, swear

”that they will decide all cases which come before them, speedily and to the best of their ability, according to the laws of this book, and according to no others, and that they will not swerve from truth or justice through the influence of either hatred, or fear, or on account of any gift given, or promised to be given them [---] that as long as they hold office, neither they, nor anyone else acting for them, will accept a gift, or a promise from any person who has brought an action before them or who they know is about to institute one, nor from anyone else who makes such a gift or promise in behalf of any of said parties.”

In the law code of Magnus Lagaböter of 1274–76, there was an oath for the assessors in the provincial courts. An assessor had to swear:
”That calls God as a witness thereupon, that he in everyone’s case shall vote so as he knows is most truthful before God according to the law and his conscience, as well towards enemy as towards friend.”

”At han kalder Gud til vidne paa, at han i hver mands sak skal stemme saa, som han vet er sandest for Gud efter loven og sin samvittighet, saavel mot fiende som mot frænde”. 
 

In the same code, there is also a rule about how judges should act when law is unclear. If the judge was unsure, he should choose the milder alternative (cf. in dubio pro reo), because God punished judges hard if they had judged too mildly but even harder if they had judged too severely. The happiest judges were the ones who had observed the four sisters, who should be present in all just judging: mercy, truth, justice and peace (cf. misericordia, veritas, justitia, pax). This is also a biblical reference (Psalm 85:10-11):

Mercy and truth are met together; righteousness and peace have kissed each other. 

Truth shall spring out of the earth; and righteousness shall look down from heaven.

There were also for ways in which judgments could be wrong: fear, greed, enmity and friendship.
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