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I.

My presentation will be about a code of private law from the middle of nineteenth century. On the 12th of November 1864 the Russian tsar
 Alexander II ratified "The provincial law of the Baltic Sea provinces. The third volme. Private Law: Livonian, Estonian and Courland private law" which entered into force from the 1st of July 1865. This is considered to be the most comprehensive and outstanding monuments of the German-Baltic legal history. I have a need to shorten the name and thus I will call it "the Baltic Private Law". The Baltic provinces in the contemporary using also been called "the German Baltic Sea provinces of Russia". 
However, this notion neglects more than 90 % of the population of the Baltic Sea provinces – the indigenous Estonians and Latvians. 50 years earlier they were slaves but already in 1864 they were in the middle of the process known as nation building. The Baltic Private Law should certainly apply for thus majority of the population only as a subsidiary source to the farmer regulations (Bauernverordnung). This was applicable for each of the three provinces and separately for the Island of Ösel. 

In the law book from 1864 there were only land laws of noble, the private law parts of different town ordinances and privileges and the private law of the evangelic clergy compiled. Thus, approximately 200 000 people were affected by this impressive great codification. The body of laws gathered by the main editor Friedrich Georg von Bunge (1802–1897) contains 4 600 paragraphs. In addition to that there are also 40 Roman numbered introductory regulations. In detail, casuistic and corporative investigation is Bunge's  law book not inferior to the Prussian General Land Law (Allgmeines Landrecht für die Preussischen Staaten) from 1794. Between them however lie 70 years of a so-called Saddle-time (germ. Sattelzeit
; s. R. Koselleck, Einleitung, in: Geschichtliche Grundbegriffe. Historisches Lexikon zur politisch-soziale Sprache in Deutschland, hg. v. Otto Brunner, Werner Conze, Reinhard Koselleck. Bd. 1, Stuttgart 1972, S. XIV). In contrast to the contemporary Western European codifications, the Baltic Private Law did not create new law but consolidated the existing one. This was also the ideology of the codification movement of the Russian Empire, as it was first determined in 1830’s by the tsar Nikolai. 

However, fascinating are the appreciations of the code. 

II.

It is possible to find radically diverging evaluations of the Baltic codification in the literature. On the one hand for example are the statements, like from the Swedish researcher Aage Ylander from 1918, that the “Roman law celebrated a triumph in the Baltic Sea provinces” with Bunge's codification. The Estonian and Latvian research seconds this opinion. In 1989 from the point of view of the Estonian legal historian Jüri Jegorov, one should still speak about the second reception of Roman law. In Latvia it has been calculated in 1938, that 70% of the Baltic Private Law is based on Roman law. On the other hand we can find the statement of Ernst Landsberg from 1910 that the codification may be taken into account as “one of the most proud victories of the Germanistic jurisprudence”.

This makes one curious. How can same code be celebrated as a triumph of Roman law and at the same time as a victory of the Germanistic jurisprudence? Or does the Germanistic announce its victory due to the 30% that remains from Roman law? That is relatively not much; however the 1392 articles constituting this part would nearly be enough to form a separate code of laws. 

I have considered operating with percents of paragraphs to be somewhat ridiculous. This time however I could not resist the temptations of simple algebra. The law book offers an incentive for calculation. On the one side, there are source references next to each article. In addition to the source references with the individual articles there is also a 114  paged tabled source list in the appendix of the first edition. With a certain expenditure of time for enumeration and calculating one comes to the following results, which I will likewise summarize in table
 form:

	Ursprüngliche Quellen
	Anzahl der Referenzartikel bzw. –anmerkungen in LECP
	Anteil in %
	Rang

	Die heilige Schrift
	3
	0,02
	VII

	Römisches Recht
	8556
	57,2
	I

	Kanonisches Recht
	154
	1,03
	III

	Deutsches Recht
	88
	0,6
	V

	Schwedisches Recht
	145
	1
	IV

	Russisches Reichsgesetzbuch
	77
	0,5
	VI

	Baltische Rechte
	5935
	40
	II

	
	Σ 14 958 (≠ 4600+40)
	
	


 Apparently the important Latvian judicial officer Karlis Ducmanis used 1838 a different method for calculating his 70%. Or it could have served as a statement for his legal political goals, which is also very probable.  My percentages are taken after the number of references, not after the number of articles in the codification. Otherwise the portion of Roman law would have risen to 184% – suspiciously too much even for a triumph. Nevertheless, even with 57%, Roman law has a prominent position – considering the sources of the codification – even also over the laws of indigenous Baltic origin. 

But where is the metaphor of "tomb" used in my title? Because, a large portion of Roman law in the codification seems to stand in direct conflict to the keynote statements and scientific efforts of the main editor Bunge. And this makes one suspicious.

With his dogmatic work even since his writings from his youth Bunge led a fight against "the unfounded preference [of the current practice of the courts of the Baltic Sea provinces] for the [...] Roman law". It was a holy fight and Bunge did not take fright even in the inconsistencies that his own statements held. Thus, the applicability of the canonic law in the Middle Ages should be proven by two secular documents, in contrast in terms of figures the occurrence of Roman law in documents is “insufficient in order to speak about a real application of Roman law in old Livonia”. The reasoning with history should be supported by the current legal political goals.

Bunge never tried to build the dogmatic or codification of private law merely on principles derived from local sources, leaving the subsidiary applicable Roman law completely aside. Despite having repeatedly expressed the unwillingness towards the spreading of Roman law, Bunge still considered it to be nevertheless necessary. On the one hand, namely Roman law should be the "integrative part" of the different provincial laws, on the other hand it was essential in order to fill in gaps, because "individual theories of private law in the local sources of law were treated too poorly”.

In his scientific views about the Baltic private law Bunge did not treat Roman and local legal norms as a whole together. Only in certain places was simply said, that Roman legal norms are applicable here. But it founded an ally in the fight against Roman law in Baltic court practice. Bunge's faculty colleague and fellow combatant in several scientific undertakings, Romanist Carl Otto von Madai (1809–1850) published a review on Bunge's textbook to "Livonian and Estonian private law" (Liv- und estländisches Privatrecht, wissenschaftlich dargestellt. 2 Bde. 1838/39) in the Critical Yearbook of Richter (Richters Kritische Jahrbuch). Among other things the problem of omission of inclusion of Roman legal norms was expressly discussed there. Madai's view was that the inclusion was recommendable only concerning the provincial law lectures, because there were also lectures on Roman law and German law at the Baltic University of Dorpat. On the other hand to his opinion the approach of Bunge was too brief when concerning connections with practice. One should as strictly as possible and exactly determine the applicability of Roman law, and only as a part
 of the valid law in force. It was not only necessary, but "urgently necessary, in order to point Roman law into its firm borders” (so Madai). 

In his scientific work, Bunge remained with the selected course by himself, but with the codification he took Madais' proposal seriously. Roman legal regulations are laid down as integrated components of provincial private law mixed with regulations of other origin. If one wishes, it is possible to call a construction method even “Germanistic”. It was the well-known Germanist Carl Georg Christian Beseler (1809-1888), who said already 1838: 

"In most cases the matter is so, that neither the Roman nor the German law could be used on its own [...] If thus the Germanists abruptly withdraw themselves to purely German law, they give the very important authority of placement between the German and Roman law [...] in to the hands of the Civilists [= Romanists] and withdraw themselves from the direct and lasting effect on practice."

By this kind of background the inclusion of Roman legal norms into the Baltic Private Law seems less and less as a triumphal arch. It was also not a second reception, but a completely conscious restraining of the allegedly still actively ongoing first reception.

For the contemporarily Baltic jurisprudence this was still quite clear:

"With the emergence of the codification of 1864 theory and practice of private law of the Baltic Sea provinces was shown a new path ... on the place of direct participation in the emergence and development of common law, common enjoy and common valuating of each new achievement in the area of common law literature is coming the isolation
 of local Baltic law".

So Carl Eduard Erdmann (1841-1898) in year 1889 and not without regret. Unlike Bunge, his name and work in overall views of German private law history did not become known. However, in addition to smaller contribution he provided the most extensive systematic overall display of Baltic private law. Erdmann's work has much less isolation then he himself finds. He successfully takes up the currents of the contemporary German Pandectists
 and goes along with it. This appears certainly in the bounds of the Baltic codification and these bounds were closely enough. Erdmann also wished to handle the old-Roman precarium or new Baltic “favour right” (BPL, art. 3765 ff) in his "System " (System des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. 4 Bde., Riga 1889-94), so rejecting the legal concept he had spoken about. In old Rome it could have been "the character of a privilege dependent rather on the good will of the giver/grantor then on the laws" (so Erdmann), in the Baltic it stood in the "highest confirmed" code of law. Not Justinian's code of law is meant with this, but rather Bunge's codification. Meantime Rome had already become another, “the third one” (so Russian rhetoric since car Ivan IV). And thus Justinian's code of law had lost its earlier subsidiary validity in Baltic in year 1865. That is the reason why the metaphor of the triumphal arch opposite to the metaphor of the tomb is placed in my title.

III.

Admittedly there is always a "but" in this story. Roman law lived for centuries not in national codes of law but rather in universities and in legal practice. The question here is how was it seen in the Baltic provinces before and after the codification.  I have no assessment concerning the provincial jurisprudence, since there are no relevant studies – neither from the 19th century nor from later centuries. Thus I can't confirm nor confute the widely spread thesis in Baltic legal literature that Roman law in the practice of pre-codification time enjoyed a preference over measures. Without empirical investigations it also can't be said whether the situation changed after the codification on the level of provincial courts practice. I have examined only the practice of the supreme court of the Russian empire (germ. dirigierender Senat; russ. pravitelstvujuščij senat), concerning Estonian litigious matters. I was able to find only one judgement out of 85 relevant judgements from 1864–1889 where the provisions of the Roman sources, referenced by the Baltic code were included and considered. By thus case  the supreme court had also a certain amount of luck – the provision and Roman source was relevant. The studies of Hesi Siimets-Gross showed that Bunges' codification has also empty references to Roman law. The calculation of the percentage becomes thus ever more doubtful – one must examine all the references separately. 

On the one hand we cannot thus find statements in Baltic legal practice that are secured by source references. On the other hand, it is possible to say somewhat more about university studies on the basis of the published lists of lectures. Lectures on the Institutions of Roman law were given five times a week before and after the codification. The lectures on the Pandects experienced an upswing first in the years 1866–67, when instead of the earlier 12 hours  in two parts (6+6) 14 hours in three parts and during three semesters (6+6+2) were given. However that was at that time an exception – later usually there were again 12 weekly hours in two parts (6+6). This was nevertheless more than in the beginning of the 1860's, when there were only 9 weekly hours (5+4). Only Roman legal History experienced a certain decline after the provincial codification – from 5 hours weekly to 3. This remained until the russification of the university in 1892/1893.

With the downfall of the German university in Dorpat was not connected the reduction of the lectures on Roman law. Quite the contrary! There have never been so extensive Roman law lectures in Dorpat, or now renamed Russian Jurjev. The Roman legal History rose again from 3 hours to 5, the lectures on the Institutions from 5 to 6 hours weekly and the lectures on the Pandects in three parts with 14–16 hours became a rule. The first two parts were read in 6 hours weekly, the third part in 2 to 4 hours. From the turn of the century the lectures were no longer called "Pandects" but "Dogma ..." or "The System of Roman law". At the same time the lectures on the Institutions disappeared from the curriculum, only the History and the System remained. The System no longer however meant the legal order of the antique Pandects like before the 19th century, but the system of Pandectistic
. The teaching staff of Roman law of the University of Jurjev at that time was the pupils of the seminar for Roman law in Berlin, where the future professors for the Russian empire were prepared. Also the mentioned change of the academic terms was one of a contemporary German model. Nevertheless it has to be mentioned that the lectures of Roman law experienced its full bloom after the codification – according to the methods of the German Pandectistic in Russian language at the imperial university, which would soon thereafter become the Estonian national university of Tartu. The education of Roman law could remain in the Baltic for a long time after the Baltic codification. At present it experiences a new upspring due to two young ladies: Hesi Siimets-Gross and Merike Ristikivi – both well-known also in REUNA-group.

IV.

What else have I to say about the question in my title? The Baltic private law codification was neither a triumphal arch nor a tomb for Roman law. The short beautiful metaphors are not suitable for the total appreciation of a more complex legal historical phenomenon such as for instance an extensive codification. I ask for indulgence, because this time I have “over-calculated” my lecture title by myself. 

� The table is in German – for the second working language of REUNA.





� sobiks panna act?


�zsar võib ka kirjutada


�ma ei osanud seda ka tõlkida


�tõlge?


�kas sellele ei ole kuskil tõlget olemas?


�ma ei osanud seda kohta ka väga hästi tõlkida. Kahe sõna tähendust ei teadnud ja ei leidnud ka.


�tõlge?


�tõlge?
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